PRESENTERS
Miriam Dean QC, Auckland
Miriam has served on a number of local and national law society bodies, and has
long involvement in the NZ Bar Association, serving as its President from 20102012. In addition to her legal practice she is the independent chair and/or director
of a range of (mostly) government bodies.

Antony Mahon, Barrister, Auckland
Antony has specialised in all aspects of family law for 25 years and has presented
many times for NZLS CLE. He is a past executive member of the Family Law
Section (2006-2012) – the last two years as its chair. In 2012 Antony was elected to
the Auckland Branch Council, a position he still holds.

Noel Sainsbury, Barrister, Wellington
Noel Sainsbury is a Wellington barrister specialising in criminal litigation and
tribunal work. He is a member of the Wellington Crown Panel and of the NZLS
Criminal Law Committee and a regular faculty member of the Litigation Skills
programme. He is a Vice-President of the NZ Criminal Bar Association.

Dr Duncan Webb, Lane Neave, Christchurch
Duncan is the author of numerous articles, books and conference presentations on
a wide subject range including insurance and liability, professional responsibility
and ethics, commercial and contract law. Between 2008 and 2010 he was the Legal
Complaints Review Officer and is now a partner at Lane Neave specialising in
professional liability and discipline.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the New Zealand Law Society. This
booklet has been prepared for the purpose of a Continuing Legal Education course. It is not intended to be a comprehensive statement of the
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.

Cover and text stocks used in this publication are from Forestry Stewardship Council certified mills,
manufactured under the environmentally responsible paper manufactured environmental management
system ISO 14001, using pulp from well managed forests and other controlled sources.

CONTENTS
1.

INTRODUCTION .............................................................................................................................. 1

2.

THE “NEW” INTERVENTION RULE ........................................................................................... 3
PERMITTED INSTRUCTING ENTITIES ........................................................................................................... 3
PERMITTED INSTRUCTIONS ........................................................................................................................ 4
(a) Acting in in a judicial or quasi-judicial capacity or as counsel to assist any court ....................... 4
(b) Acting as an arbitrator, mediator or in any similar capacity ......................................................... 4
(c) Acting as a revising barrister pursuant to any enactment .............................................................. 4
(d) Representing a person charged with any offence other than in any prosecution by the Serious
Fraud Office, the Financial Markets Authority or the Commerce Commission ................................... 5
(e) Acting for any person who has been granted or has a pending application for legal aid under the
Legal Services Act 2011 or any re-enactment ...................................................................................... 5
(f) Acting in a family law matter that is capable or was initially capable of being brought within the
jurisdiction of a Family Court other than in respect of any aspect of the matter which involves
complex property issues ....................................................................................................................... 5
(g) Acting in an employment law matter that does not involve proceedings in the Employment Court
in the first instance, or proceedings in or an appeal to the High Court, Court of Appeal, or Supreme
Court .................................................................................................................................................... 5
(h) Acting in any civil matter (other than a family law or employment law matter as provided for
under rules 14.5.2(f) and (g)) which is not a proceeding before the Supreme Court, the Court of
Appeal, the High Court or a District Court.......................................................................................... 6
(i) Providing a legal opinion ................................................................................................................ 6
(j) Acting as a duty lawyer ................................................................................................................... 6
(k) Providing assistance to a legal advice service operating on a non-profit basis or acting pro bono
on work referred by such a service....................................................................................................... 7
(l) Acting as a specialist adviser to the Ministry of Justice .................................................................. 7
(m) Acting in a refugee status matter pursuant to the United Nations Convention relating to the
Status of Refugees, adopted on 28 July 1951 ....................................................................................... 7
(n) Representing a client under the provisions of the Mental Health (Compulsory Assessment and
Treatment) Act 1992 ............................................................................................................................. 7
(o) Representing a prisoner in an internal disciplinary hearing .......................................................... 7
(p) Moving the admission by the court of a person as a barrister and solicitor .................................. 8

3.

PARTICULAR JURISDICTIONS ................................................................................................... 9
CRIMINAL .................................................................................................................................................. 9
The Rule ............................................................................................................................................... 9
Restrictions under the new intervention rule (14.5.2 (d)) .................................................................. 10
Offences included and offences not included in the new intervention rule......................................... 10
The need to be suitably qualified ........................................................................................................ 13
Direct instructions must be in the best interest of the client and in the interests of justice ................ 13
The client care obligations, including the need to advise the client of the barrister’s experience and
expertise, now fall on the barrister accepting direct instructions ...................................................... 14
Summary............................................................................................................................................. 15
Conclusion.......................................................................................................................................... 16
EMPLOYMENT .......................................................................................................................................... 17
FAMILY .................................................................................................................................................... 18
The Rule ............................................................................................................................................. 18
Implications for Practice .................................................................................................................... 19
Withdrawal from the Case.................................................................................................................. 20
Complex Property Cases .................................................................................................................... 21
Checklist ............................................................................................................................................. 23

4.

INFORMATION TO BE PROVIDED ........................................................................................... 25
ADDITIONAL INFORMATION TO BE PROVIDED BY BARRISTERS ................................................................. 25
MANNER OF PROVISION ........................................................................................................................... 26
REFRESHING THE INFORMATION .............................................................................................................. 27
INFORMATION PROVISION NOT REQUIRED ................................................................................................ 27
COMPLAINTS ............................................................................................................................................ 27

5.

DECLINING A DIRECT INSTRUCTION: INTERESTS OF JUSTICE ................................... 29
Interests of the client: ......................................................................................................................... 29
Interests of Justice: ............................................................................................................................. 30

6.

DEALING WITH CLIENT FUNDS AND FEES IN ADVANCE. ............................................... 33
THE LAWYER-CLIENT RELATIONSHIP ....................................................................................................... 34
Liability for payment of fees when a barrister accepts direct instructions ......................................... 34
TERMS OF ENGAGEMENT AND ESCROW AGREEMENTS ............................................................................ 36

7.

OTHER ISSUES ............................................................................................................................... 37
RISK ......................................................................................................................................................... 37
INCAPACITATION AND INABILITY TO RUN PRACTICE ................................................................................ 37
RECORD KEEPING AND RETENTION .......................................................................................................... 38
ELECTRONIC FILES ................................................................................................................................... 39
DISASTER RECOVERY ............................................................................................................................... 40

8.

PROCESS OF APPLYING FOR APPROVAL ............................................................................. 43

9.

APPENDICIES ................................................................................................................................. 45
APPENDIX 1: RULES OF CONDUCT AND CLIENT CARE – RULES 3.4 – 3.11 AND RULES 14.14 – 14.17 ...... 47
APPENDIX 2: SAMPLE TERMS OF ENGAGEMENT WHEN ACCEPTING DIRECT INSTRUCTIONS ....................... 55
APPENDIX 3: SAMPLE INFORMATION FOR CLIENTS WHEN ACCEPTING DIRECT INSTRUCTIONS .................. 59
APPENDIX 4: RECOMMENDED ESCROW AGREEMENT FOR FEES IN ADVANCE WITH DIRECT INSTRUCTIONS 61
APPENDIX 5: DRAFT APPLICATION FORM FOR APPROVAL TO ACCEPT DIRECT INSTRUCTIONS UNDER THE
“NEW” INTERVENTION RULE EXCEPTIONS ................................................................................................ 69

